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CliFford M. Sobel
40 Dorison Driwe
Shart Hills, NI Q7078

RE: pdvigory Opinfen He, 07-1988
Dear Mr, Sobel:

The Commlssion has divecced me te respond te your laetter dated
July 1, 198E in which you vequasced an advizery oplnion. You have asked
several quastions concerning the applleation of "The Canmpaign Contributions
and Expenditures Beporting Act.” E.L. 5.4, LU aia-1 Bl geq, C(hereafter, "che
Act”) to the ralsing of donations and the making of paymants by & group of
indlvlduala encouraging Congressman James A, Coyrcer to undertake =
gubernatorial candidacy in the upteming gubernacorial primery election.

In your lecter, you have presented tha [¢llowing facts: a group
o«f citlzans, whom You represent, is planning te form an erganlzacion
entitled "Friends of Jia Courter" which will have as its aole PUrposE
engaging in pre-candidacy aetivity {i.e., "testing the wat#trs")] tc =zalielr
detiarions en behalE of a possible gubernatorial tandidacy of Congtressman
Comrter. Donations will be solicited through fundraising activirias such asz
divect mail, cocktail parties, and dinpers, and will be solieited in amounts
not to exceed FR00 from any single concributor. The owrganizatian
anticipates that Congressman Courtar will mot be making any decisionsa
coficaning a gubernacetrial candidacy wntil the latter part of 1988 or early
1989, In the event Congressman Courter does decide to yun, the organizacion
anticlpates that the Congressman will designate as his principal campalegn
compittee the bank accounc established by Ehis entity for the purpose of
receiving pre-candidacy donatlons. Until that time, the only expenditures
made from the account established by "Friends of Jim Courcer™ will be thase
negded te conduct pre-candlidacy Fundraislng activities.

As you have noted, the Commlssion haz proposed amemdmants to its
exizting regulations comncerning gubernaror[al public Financlng in primary
alections; see 20 N.J, R, 1339{a) (June 20, 19B&). proposlng to amend
B A G, 19:25-16.1 pL g=og, However, the responses containad inm chis
oplnien are confined co the regulatlons as they prezently exfst, and nothing
conktalned hazelin should ba regarded as expreszaing apny ¢pinion on che
applicability of tha propused amendments.
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The queations you have submitced, and che Comission Y®aponaes 4ra
ag [ollows:

"a. Would cthe 'Friends of Jim Gourter’ be accing lawfully if it
engaged in fund-ralsing accivity, deposited and expended Funds, and ceported
az ek forth aheve?=

"Friends of Jim Courter” may receive funds and miy make peymence
for pre-candidacy activicy withaut acquiring ceporting responsibilicies
provided thab thess activicies are #tricely cenfined ce the purpose of
determining whether the Copgressman would be 4 viable guberpatorial
candidata, Thse activities cantemplated ynder the pre-candidacy exempeion
include, but are mot limiced to- payments for conduccing a pell, feor
telephone calle, and for cravel: all caccied out for the purpose of
determining whether an {ndividusl should become a candidate; zea H..J A C,
12:25-3.1(a). The pre-candidacy exclusion doss not Apply to paAyments made
for general publis political advertising; oor to funds reoeived oy paymenky
tiade for astivitias designed to amays campalgn funds chac would ba spent
afcer the I[ndividual becomes & candidate; see BJ.AC, 19:25-3.1(h).

The Eundraizlng activlties contemplated by "Frlends of Jlm
Courter” could all be withip the pre-candidacy provislen 1if chey ars
confined to caising ancunts reasonably tecessary to pay For Ytegting®
activities. To the extent they are ¢onducted to amasrs future campaign
futds, or to conduct mazs medlg dverclsing, they excesd the narres scope
intanded for the vegulation and give rise to reporting obligations., Pleass
f#e Cha responze £o questlon (o) helow for a more detalled axplanacion of
reportlng requiremanta,

*B. Would che contributions received and dapoglied be ellgibla
for matching fumda in the gubernatorial Primary campaign Lf Mr, Courter
becomes a candldace and designates che 'Frlends of Jim Courter’ as hig
principal campaign committee and tha aceeumt ms hilsg depositery hank account
purewant o H.J A G, 19:25-18, 47

The gubarnatorial primary election regulations specifically
contemplate that In the avent an individual, en whose hehalf funds ars
received and paymmnts gre wmade golely for the purpose of determining whethar
that fndfvidual chould become a candidate, dows in fect become & candidate:
the ssparate depositery escablizhed for "tegting the water=z" pay be
designatsd as the matching fund account under F.loa 0, 19:25.16.18(h); see
M. A C, 19:25-Y6.5{c}, All the ¢ontributions dapogitead Iin that accoupt
must mest the patching requiremencs of N J. A.C. 19:25-16_18. Subject ta
thess citad restrietions, undetr the Ffacts ¥ru have asked the Commisslen teo
assume, dondations receivad ip a pre-candidacy setting by “Friends of Jim
Courcar™ could ba eligible for matehing funds as "contrlbucions® under the
Act and regolations should Mr. Courter becoms & gubsrnaterial primary
alactlon candidate.

"¢. Assuming that 'Friends of Jim Courter’ undertakes B
activicies with the sonies raised through fund ralsing te premota the
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candidacy oF Mr., Courter for the BFFica of tha Gevernor until after such
Tlme a8 Mr. Courter becomes & gubarnacorial candldate, {s any raporting of
contrlbutions ar axpendltures {(fFar Fund raleing) requlred prior to che
decision by Mr. Courcer to hecome a candidate? In this ragard is the last
Zentence of N.J. A €, 1%:25-3,1(h) applicable o our [acts, and, iF 10, does
it require eny reporting prier to & decision by Nr. Courter co becows a
candidete for che Office of Governers"

With tha qualification expresssd below in this IREPONEE, A% a
géneral proposition "Friends of Jim Courtar® will net acquirs any reporting
obligations for pre-candidacy donatisns it receives or payments it makssx
unless Congresswan Courter becomes & "candidate" s that term is defipnad [n
the Aet and the regulations: see RJIAC 19:25-16.2 defitiing the tarm
"candldate " At such a4 time, should Comgresoman Courter deglgnare *Friends
of Jim Courker* as hig principal campaizn committes, he should fFile a Form
D-1 to thar effect pursuant to H.J A.C. 1%:25-16.4, end he will he
responzible for the fillng of campeign rapercs pursuant to ¥ J 8 A
19:44A-18. {nly in the event that the donations received and paymerts mads
are refcricted narrowly to the pre-candidacy activitias daseribad {n
Nl a. € 19:25-3,1, and Congressman COULtEr Tever becomes & gubernatorial
primary slection candidate, £s the vreporting of the pre-candidate acclivi Cy
net required.

In regard to your Ingquiry concerning the last zentence of .. a,C,
12:25-3.1{b), if funds are recelved or paymants made for general public
pelitical advercising, or if Fundz are recalved or Faymetits made for
activities daaigned to apass campalgn funds that would be spent after the
individual becomes & candidate, the committes acquires reporting obligations
pursuant Eo N J.5 &4, 19:44A-H¢a) ragardiesa of whether ar not Congressman
Courter ultimately embarks upon 4 guberpatori{al candidacy. The exciusien
from reporting for pre-candidars activicy is a narrow one, and {5 intended
to be confined to thoss acrtivities chat teasonabhly are ralated to the
Process of determining the viability of a posaible candidacy. Whilae the
Comgalsnion ix unable to offer a tpoacifie dollay ceiling on denations or
paymencs that would skceed vaseonable pre-candidacy accivity, the Comission
ls persuaded that whare donations have besn tollected far {n the execess of
tha amount nesded to conduct Fre#-candidacy svaluaticona amd activicy campaign
Teporting must attach. Thecefore, iF "Friasnds of Jim Courter”™ anticipates
amassing campalgn funda at chi=z time, it shauld fliw 8 Form D-1 purzusnt eo
Hol.S.8, 19:444-10. The filing of thac form would slgnal snly that the
organizational anticy has acquired = campalgn reporting obligation in the
1989 primary election, but net that any partic¢ular individual has in Fact
#chisved candidate status. Advisery Opinlom No. 03.1983, which ¥ou have
cleed, and is atrached, requires reporting of limiced pre-candidacy act Lvicy
1f the individual on whose behalf the activity 18 wndectaken becomes a
candidacs, end tharefore appears consistent with thiz oplnion. In any
svent, plesass nota that N, ), 8.0, 19:2%-7.1 was prooulpgated aftey tha
isauance of that advizery opinlen and fupecrsedes ic; ses 15 N, J B, 816, 15
Hol R, 1182(e} (July 1B, 19833,
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“d&. Will expenses incurred in coonectlon with fund-raislng
activlcies of "Friends oF Jim Courter', whlch expenses occur prlor to a
decision by Mr. Courtaer to become a candidate, be charged agalnst his
spending cap in the gubernaterial primary &lection apsudaitng ha becomes 8
candidare For the DEflce of Covernor iand accepts public financing?"”

Commission regulation M J. A.C, 19:25-16.9(a)3 apecifically
previdea that che amount which any qualified candidate may spend in aid of
his or her candidacy {8 subject co an expenditurs ceiling amcunt ... which
amoutit shall include all expenditures for cesting the waters activiey prior
te candideey.” Therefore, should Congressman Courcer becoms a candidace,
and zhould he deslgnate "Friends of Jip Courter™ and the aceount It
maintains For pre-cendidacy activity ay hiz priocipal caspalgn committas,
expenditures for pre-candidacy accivity will be sublect to the overall
expenditure limit except to che extent that chey are exempted by virtue of
M.J.4&.C. 19:25.16.27, Expensez exeapted from the expenditure limic by thact
regulation ineclude those that are reasonable and mecessacy For complienca
with the reperting and certification requirements, travel sxpenses and ths
reasonsble value of Food and baverages at fundralising affaivs; see N.J A0,
19:25.16.27(a)l, 2 and ).

¥ou have alse asked the Commisslon to censlder a varlation In che
facts given abova to the effect that the pre-candidate commlttas may accept
soma conbribuclons In exceas of J800 and therafore in exncess of the
individual cencelbucion limit set Forth in M. J. 5. A, 19:44A.29, K. J.0.0C,
19:25-16.12 specifically previdez that pre-candidacy denations in excess of
%800 may be accepted 1f the excess smount is refunded within ten days of Che
commencemant of the candidacy. To gquallify for matching fund eliglbllity, a
candidate must certify any pre-candidacy donation that exceads J800 hes been
reduced to that figure by the return of the excsss amocunt to the
contributor: =4 BN, J. 4. C, 19:25-1&.12{b].

IF you wish any asslstance with the ceporting requiremants under
cthe exiating public financing regulations, or wndar tha proposed amendments
should chey ultimately be promulgated, please de mot heslbate to contact che
gtaff of the Commiseion, Thank you For ¥our Lbqulry,

Very truly yours,

ELELCTION LAW EWFDRCEMENT COWMISSION
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