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PUBLIC SESSION MINUTES 

APRIL 19, 1988 

A l l  of t h e  Commission members and s e n i o r  s t a f f  were p r e s e n t ,  excep t  Counsel 
Edward J. F a r r e l l .  

Chairman Bedford c a l l e d  t h e  meet ing t o  o r d e r  and announced t h a t  pursuan t  t o  
t h e  "Open P u b l i c  Meetings Act," P.L. 1974, c.231, s p e c i a l  n o t i c e  of t h e  meet ing 
of t h e  Commission had been f i l e d  w i t h  t h e  S e c r e t a r y  of S t a t e ' s  o f f i c e  and 
d i s t r i b u t e d  t o  t h e  e n t i r e  S t a t e  House P r e s s  Corps. 

The meet ing convened a t  10:20 a.m. a t  t h e  Commission's o f f i c e s  a t  28 West 
S t a t e  S t r e e t ,  Trenton,  New Je r s ey .  

1. Approval of P u b l i c  Sess ion  Minutes of March 9, 1988 

On a motion by Vice Chairman McNany, seconded by Commissioner A x t e l l  
and a  v o t e  of  4-0, t h e  Commission approved t h e  P u b l i c  Se s s ion  Minutes o f  
March 9 ,  1988 a s  amended. 

2. Execut ive  D i r e c t o r s '  Report  

A. Pe rsonne l  

Execut ive  D i r e c t o r  Herrmann r epo r t ed  t h a t  Barbara  F a s a n e l l a  and Shreve 
Marsha l l  were h i r e d  r e c e n t l y  a s  Report  Examiners. He s a i d  t h a t  t h e  Review and 
I n v e s t i g a t i o n  S e c t i o n ' s  monthly p roduc t ion  was n o t  a f f e c t e d  and t h a t  t h e  
t r a n s i t i o n  pe r i od  went ve ry  smoothly,  w i t h  employee t r a i n i n g  completed 
e x p e d i t i o u s l y .  

B. S t a f f  A c t i v i t i e s  

Execut ive  D i r e c t o r  Herrmann s a i d  t h a t  s t a f f  r e c e n t l y  completed f i v e  
P u b l i c  In format ion  Ses s ions  f o r  t h e  pr imary e l e c t i o n .  He s a i d  t h a t  t h e  
s e s s i o n s ,  which prov ide  cand ida t e s  and t r e a s u r e r s  w i t h  i n fo rma t ion  about  t h e i r  
f i l i n g  r e s p o n s i b i l i t i e s ,  were he ld  a t  l o c a t i o n s  throughout  t h e  S t a t e .  

Commissioner L i n e t t  i n d i c a t e d  t h a t  he  would l i k e  t o  be  adv ised  of any 
f u t u r e  s e s s i o n s  s o  t h a t  h e  could p l a n  t o  a t t e n d  one. 
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Executive Di rec to r  Herrmann repor ted  t h a t  he r e c e n t l y  spoke t o  t h e  
Be l l e  Mead Rotary Club on Apr i l  6 ,  1988. He s a i d  t h a t  he a l s o  spoke a t  t h e  
Morris County Young Republican's campaign co l l ege  on Apr i l  9, 1988. 

Executive Di rec to r  Herrmann a l s o  noted t h a t  Deputy D i r e c t o r  Br indle  
and he  a t tended  t h e  P o l i t i c a l  Finance Forum i n  Washington, D.C. (Apr i l  13, 
1988). He s a i d  t h a t  t h e  d i scuss ion  involved t h e  r o l e  of PACs i n  f e d e r a l  
campaigns. 

Executive Di rec to r  Herrmann s a i d  t h a t  he would be speaking t o  s t u d e n t s  
a t  Rutgers  Newark on Tuesday A p r i l  26, 1988. F i n a l l y ,  Executive Di rec to r  
Herrmann repor ted  t h a t  an a r t i c l e  by him, "Campaign Finance: What Kind of  
Reform?" has  been publ ished i n  t he  A p r i l  1988 e d i t i o n  of S t a t e  Government News. 

C. NORCOL Conference 

Executive Di rec to r  Herrmann s a i d  t h a t  planning f o r  t h e  NORCOL 
Conference of August 8 ,  1988 was progress ing  very  smoothly. He s a i d  t h a t  Deputy 
Di rec to r  Br indle  i s  coord ina t ing  the  conference. He added t h a t  Attorney General 
Cary Edwards has  been i n v i t e d  t o  be t h e  luncheon speaker  and t h a t  he would 
inform t h e  Commission i n  May a s  t o  whether he would be a b l e  t o  a t t e n d  t h e  
conference. 

Executive Di rec to r  Herrmann ind ica t ed  t h a t  Chairman Bedford would 
provide the  g ree t ing  on behalf of t he  Commission and t h e  S t a t e .  He s a i d  a l s o  
t h a t  any Commissioner who des i r ed  t o  do s o  could se rve  a s  a pane l  moderator. 

Commissioner L i n e t t  s a i d  t h a t  he would be w i l l i n g  t o  he lp  out  i n  any 
way t h a t  he could. 

D. Campaign Cost Report 

Executive Di rec to r  Herrmann c i t e d  t h e  Guberna tor ia l  Cost Analysis  
Report contained i n  t h e  Commissioner's packets .  He s a i d  t h a t  t h e  study,.  
p r i n c i p a l l y  w r i t t e n  by Deputy Di rec to r  Br indle ,  e d i t e d  by h imsel f ,  and 
approved by n a t i o n a l l y  renowned pub l i c  f inanc ing  scho la r ,  D r .  Herbert  E. 
Alexander, contained much a n a l y s i s  about t h e  c o s t  of running gube rna to r i a l  
e l e c t i o n s  i n  New Jersey .  

He asked t h a t  t h e  members of t h e  Commission review t h e  work and r e t u r n  
i t  t o  him by A p r i l  28, 1988. 

E .  Recognition f o r  ELEC 

Executive Di rec to r  Herrmann repor ted  t h a t  Professor  Frank J. Sorauf , 
author  of Money i n  American E lec t ions  (1988), c i t e s  ELEC a s  one of two agencies  
providing campaign f inance  d a t a  " f a r  above t h e  average i n  qua l i t y . "  He s a i d  
t h a t  t h e  C a l i f o r n i a  F a i r  Campaign P r a c t i c e s  Commission i s  t h e  o t h e r  agency 
mentioned. Executive Di rec to r  Herrmann s a i d  t h a t  t h e  C a l i f o r n i a  agency has  a 
budget 3% t imes t h e  Comiss ion ' s .  He s a i d  t h a t  t h e  same book a l s o  c i t e s  ELEC a s  
one of four  governmental e t h i c s  agencies  wi th  s t r o n g  enforcement records .  
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F. Meeting Dates  

Execu t ive  D i r e c t o r  Herrmann n o t e d  t h a t  t h e  n e x t  Commission meet ing was 
schedu led  f o r  May 17,  1988 a t  t h e  Somerset  County Court  House, 10:OO a.m. 

The Commission dec ided  a l s o  t o  have a  meet ing on May 9 ,  1988 i n  
Tren ton  t o  d i s c u s s  t h e  p u b l i c  f i n a n c i n g  r e g u l a t i o n s .  The meet ing w i l l  commence 
a t  9:30 a.m. 

At t h i s  j u n c t u r e ,  Chairman Bedford no ted  t h a t  t h e r e  a p p e a r s  t o  b e  some 
a c t i v i t y  i n  t h e  L e g i s l a t u r e  v i s -a -v i s  campaign f i n a n c e  i s s u e s .  H e  asked i f ,  f o r  
i n s t a n c e ,  i t  would b e  i n a p p r o p r i a t e  f o r  t h e  Commission t o  t a k e  t h e  p o s i t i o n  t h a t  
s u r p l u s  funds  should n o t  go t o  c h a r i t y .  He s a i d  t h a t  he  f e e l s  v e r y  s t r o n g l y  
abou t  t h i s  i s s u e .  Chairman Bedford s a i d  t h a t  t r a n s f e r r i n g  t h e  funds  t o  o t h e r  
c a n d i d a t e s ,  t o  p o l i t i c a l  p a r t i e s ,  and t o  f u t u r e  campaigns shou ld  be  p e r m i s s i b l e .  
He a l s o  i n d i c a t e d  t h a t  hav ing  s u r p l u s  funds  e s c h e a t  t o  t h e  S t a t e  would b e  
a c c e p t a b l e ;  b u t  c o n t r i b u t o r  money shou ld  n o t  b e  made a v a i l a b l e  t o  c h a r i t y .  
Chairman Bedford s a i d  t h a t  c o n t r i b u t o r s  do n o t  g i v e  t o  c a n d i d a t e s  w i t h  t h e  i d e a  
t h a t  t h e s e  c a n d i d a t e s  would d o n a t e  l e f t o v e r  funds  t o  c h a r i t y .  

Execu t ive  D i r e c t o r  Herrmann s a i d  t h a t  i t  would n o t  b e  i n a p p r o p r i a t e  t o  
g i v e  t h e  s e n s e  of t h e  Commission on t h i s  i s s u e .  

Vice Chairman McNany s a i d  t h a t  h e  t o o  o b j e c t s  t o  a s i t u a t i o n  where a n  
i n d i v i d u a l  who is n o t  runn ing  f o r  o f f i c e  a g a i n  c o n t r i b u t e s  h i s  o r  h e r  s u r p l u s  
funds  t o  c h a r i t y .  

Commissioner L i n e t t  added t h a t  "what we a r e  r e a l l y  t a l k i n g  abou t  i s  
b i g  chunks of money go ing  t o  c h a r i t y .  We're n o t  t a l k i n g  abou t  [ a  l i m i t e d  amount 
o f ]  l e f t o v e r  funds  go ing  toward purchas ing  t i c k e t s  t o  a  c h a r i t a b l e  event ."  

Chairman Bedford i n d i c a t e d  t h a t  Commissioner L i n e t t ' s  p o i n t  was 
c o r r e c t .  

Commissioner A x t e l l  i n d i c a t e d  t h a t  h e  b e l i e v e d  t h a t  l e f t o v e r  funds  
shou ld  n o t  go t o  c h a r i t y  e i t h e r .  

Chairman Bedford sugges ted  t h a t  i t  was t h e  consensus  o f  t h e  Commission 
t h a t  t h e  L e g i s l a t u r e  should n o t  pe rmi t  s u r p l u s  campaign funds  t o  b e  used  f o r  
c h a r i t y .  

Commissioner A x t e l l  i n t e r j e c t e d  t h a t  h e  r e c e n t l y  a t t e n d e d  a  
n o n - p o l i t i c a l  s p e c i a l  e v e n t ,  where h e  encounte red  Assembly Speaker  Chuck 
Hardwick. Commissioner A x t e l l  s a i d  t h a t  t h e  Speaker  p r a i s e d  t h e  Commission and 
t h e  work o f  Execu t ive  D i r e c t o r  Herrmann. 

2. Advisory Opinion No. 4-1988 

Commissioner L i n e t t  s a i d  t h a t  h e  had o n l y  r e c e i v e d  Counsel  F a r r e l l ' s  
m a t e r i a l  on S a t u r d a y ,  j u s t  p r i o r  t o  t h e  Tuesday meet ing.  H e  s a i d  t h a t  t h i s  i s  
n o t  enough t i m e  f o r  t h e  Commissioners t o  s t u d y  t h e  m a t e r i a l .  Commissioner 
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Linett indicated that he had intended to discuss this matter with Counsel 
Farrell at today's meeting. 

Chairman Bedford stated that he had spoken to Counsel Farrell about this 
matter privately. He said that it is important for the Counsel to provide 
meeting material to Commission and staff at least one week in advance of the 
Commission meeting. 

Commissioner Linett next spoke to the merits of Counsel Farrell's response 
to Advisory Opinion No. 4-1988. Advisory Opinion No. 4-1988 was submitted by 
Donald T. Jenkins, Vice President of New Jersey Financial Services Association. 
The request asks for information about the association forming a PAC and about 
the ability of the PAC to accept contributions from all of the association's 
members. The association has a diversified membership. Members range from 
independent operators that are in the finance and second-mortgage business to 
national and international lenders with offices throughout the country. Some of 
the biggest member companies have holdings that may include banks and insurance 
companies. 

Commissioner Linett stated that the first paragraph of Counsel Farrell's 
draft letter to the Attorney General was inaccurate. He said that Mr. Jenkins 
did not ask that the Commission seek an opinion from the Attorney General. 
Commissioner Linett said that Mr. Jenkins was looking for information from the 
Commission about creating a PAC; looking more for administrative help from the 
staff than a formal opinion from the Attorney General 

Commissioner Linett suggested that the Commission should invite 
representatives of the New Jersey Financial Services Association to its offices 
to discuss the questions raised in the advisory opinion request. 

Commissioner Linett said that the main question raised by the advisory 
opinion concerned the solicitation of political contributions from national 
entities that own or have an interest in lending institutions or insurance 
companies in other states. He said that this part of the inquiry should be. 
referred to the Attorney General. 

Legal Director Nagy remarked that an opinion by the Attorney General in 
1983 addressed this issue. 

Commissioner Linett suggested that the response of the Commission to New 
Jersey Financial Services Association should contain a copy of the Attorney 
General's Formal Opinion No. 4-1983 and an invitation to the Association to 
contact staff for any further questions regarding the formulation of a PAC. 

Commissioner Linett made a motion to this effect, seconded by Commissioner 
Axtell. By a vote of 4-0 the Commission directed Legal Director Nagy to respond 
to Mr. Jenkins request in the manner cited above. 
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3 .  Advisory Opinion Request  No. 5-1988 

T h i s  a d v i s o r y  o p i n i o n  i n v o l v e s  a r e q u e s t  from Assemblyman Frank A .  
LoBiondo, (R) Cape May, f o r  a n  o p i n i o n  as t o  whether  funds  from h i s  "Fr iends  o f "  
account  c a n  b e  used  t o  s u p p o r t  a l e g i s l a t i v e  d i s t r i c t  o f f i c e .  

S p e c i f i c a l l y ,  t h e  Assemblyman a s k s  whether  s i g n s  f o r  t h e  o f f i c e  c a n  b e  p a i d  
f o r  o u t  o f  t h i s  account  and whether  t h e  expenses  f o r  a grand, opening o f  t h e  
o f f i c e  can  be  assumed by t h e  "Fr iends  of Frank A. LoBiondol' committee. 

Lega l  D i r e c t o r  Nagy sugges ted  t h a t  language from t h e  s u r p l u s  f u n d s  
r e g u l a t i o n  b e  c i t e d  i n  Counsel  F a r r e l l ' s  d r a f t  r e sponse  t o  Assemblyman LoBiondo. 
He s a i d  t h a t  t h e  language i n  q u e s t i o n  s t a t e s  d i r e c t l y  t h a t  t h e  Commission h a s  no 
j u r i s d i c t i o n  o v e r  t h e  i s s u e  of whether  o r  n o t  campaign funds  can be  used  t o  
s u p p o r t  d i s t r i c t  o f f i c e s .  He s a i d  t h a t  t h i s  language was added as a n  amendment 
t o  t h e  s u r p l u s  funds  r e g u l a t i o n s  a f t e r  much d e l i b e r a t i o n  by t h e  Commission i n  
J a n u a r y ,  1987. 

Lega l  D i r e c t o r  Nagy concluded by s a y i n g  t h a t  Assemblyman LoBiondo should b e  
r e f e r r e d  t o  t h e  J o i n t  L e g i s l a t i v e  Committee on E t h i c a l  S tandards .  

Chairman Bedford s a i d  t h a t  i t  would be  s e n s i b l e  t o  i n c l u d e  t h i s  r e f e r e n c e  
t o  t h e  amendatory language.  

Chairman Bedford asked f o r  a motion t o  r e j e c t  Counsel  F a r r e l l ' s  d r a f t  
r e sponse  and approve Lega l  D i r e c t o r  Nagy's sugges ted  response .  Vice Chairman 
McNany moved t h e  p r o p o s a l  and Commissioner L i n e t t  seconded it. By a v o t e  o f  
4-0, t h e  Commission approved Lega l  D i r e c t o r  Nagy's recommended r e s p o n s e  t o  
A0-5-1988. The Commission d i r e c t e d  Lega l  D i r e c t o r  Nagy t o  p r e p a r e  a d r a f t  
r esponse  f o r  t h e  n e x t  meeting.  

4.  Code of E t h i c s  

Chairman Bedford i n q u i r e d  as t o  whether  t h e  members of t h e  Commission had 
reviewed Deputy D i r e c t o r  B r i n d l e ' s  memorandum on codes  of e t h i c s  i n  o t h e r  s t a t e s  
and Lega l  D i r e c t o r  Nagy's proposed amendment t o  t h e  Commission's own code. T h i s  
proposed amendment would f r e e  commissioner and s t a f f  spouses  from r e g u l a t i o n s  
p r o h i b i t i n g  p o l i t i c a l  c o n t r i b u t i o n s .  Chairman Bedford s a i d  t h a t  t h e  amendment 
b e i n g  cons idered  by t h e  Commission i s  c o n t a i n e d  i n  S e c t i o n  8 ( c )  o f  S e c t i o n  I V  
of t h e  Code o f  E t h i c s .  The amendment r e a d s :  

A p o l i t i c a l  c o n t r i b u t i o n  made by t h e  spouse o f  a Commission 
member o r  employee s h a l l  b e  p e r m i t t e d  under  t h i s  Code o f  
E t h i c s  provided t h a t  t h e  funds  used t o  make such a 
c o n t r i b u t i o n  are d e r i v e d  from s e p a r a t e  assets of t h e  spouse  
n e i t h e r  c o n t r o l l e d  by n o r  owned i n  whole o r  i n  p a r t  by t h e  
Commission member o r  employee. 
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Chairman Bedford said that the memorandum done by Deputy Director Brindle 
indicates that the Commission's Code of Ethics is the toughest in the nation. 
It states that none of the agencies surveyed prohibit political contributions by 
spouses of commissioners and staff. It further indicates that most states allow 
commissioners to make contributions to federal candidates. 

At this point, Mr. Edward McCool, Executive Director of New Jersey Common 
Cause asked to be recognized. He said that he was concerned about the 
appearance of conflict of interest that might accompany the Commission's easing 
of its rules of conduct. 

Chairman Bedford said that he believed that it was unconstitutional for the 
Commission to prohibit spouses from making political contributions. 

On a motion by Commissioner Linett, seconded by Commissioner Axtell and a 
vote of 4-0, the Commission adopted the amendment to Section 8(c) of Section IV 
of its Code of Ethics, which permits spouses of commissioners and staff to make 
political contributions. 

This change in the Ethics Code must be approved by the Attorney General and 
the Executive Commission on Ethical Standards. 

Chairman Bedford inquired as to whether or not the Commission desired to 
consider the question of whether or not Commissioners should be able to 
contribute to federal candidates. 

Commissioner Linett said that it was important for the Commission to be 
perceived as impartial. At the same time, he noted that the Commission was 
bipartisan and designed not to favor one party over the other. 

Commissioner Linett said that constitutionally each citizen has a right to 
participate in the political process, except, perhaps in truly unusual 
circumstances. He said that even the federal Hatch Act has been modified to 
allow federal employees to participate in the process. 

Commissioner Linett said that if the Commission continued its ban on 
federal giving it should nevertheless permit contributions to political parties. 

Chairman Bedford suggested that the Commission take more time to consider 
this particular issue. He suggested postponing action on the question until the 
May 17, 1988 meeting. 

Commissioner Axtell stated that he was prepared to vote and did not need 
more time for reflection. 

He said that he favored Commissioners making contributions to national 
parties and federal candidates. 

Commissioner Linett indicated that he would like more time to think about 
the issue. 
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Common Cause D i r ec to r  McCool asked t o  be recognized.  He s a i d  t h a t  once 
aga in  t h e  Commission should cons ider  t h e  ques t i on  of i t  avoiding any appearance 
of c o n f l i c t  of i n t e r e s t .  

Chairman Bedford s a i d  t h a t  i t  was e s s e n t i a l  f o r  pub l i c  agenc ies  t o  keep t h e  
t r u s t  of t h e  people they se rve  bu t  t h a t  h e  f e l t  t h a t  t h i s  ques t i on  of appearance 
of c o n f l i c t  of  i n t e r e s t  i s  overdone. 

M r .  McCool responded t h a t  he  d i d  n o t  t h ink ,  looking a t  government, t h a t  you 
can eve r  overdo i t .  

The Commission agreed t o  postpone a  dec i s ion  on t h i s  ma t t e r  u n t i l  t h e  
May 17, 1988 meeting. It d i r e c t e d  s t a f f  t o  d r a f t  a proposed amendment t o  t h e  
Code of E th i c s  f o r  cons ide ra t i on  a t  t h a t  meeting. 

5 .  Disc losure  of Executive Sess ion  Minutes 

The Commission reviewed an  Apr i l  7 ,  1988 l e t t e r  and at tachments  from Legal  
D i r e c t o r  Nagy t o  Commissioner L i n e t t .  

The l e t t e r  concludes t h a t  t h e  Commission could s t o p  r o u t i n e l y  r e l e a s i n g  t h e  
I I  no ac t ion"  l e t t e r s  and s u b s t a n t i a l l y  extend t h e  t ime frame f o r  r e l e a s i n g  t h e  
p e r t i n e n t  execut ive  minutes.  The l e t te r  s t a t e s  t h a t  t h e  execu t ive  s e s s i o n  
minutes p e r t i n e n t  t o  a  "no ac t i on"  i n v e s t i g a t i o n  do appear  t o  be s u b j e c t  t o  
p u b l i c  r e l e a s e  a t  some po in t  of time determined by t h e  Commission; s e e  N.J.S.A. 
10:4-13. 

Chairman Bedford suggested t h a t  t h e  members of t h e  p r e s s  corps  may t ake  an 
i n t e r e s t  i n  t h i s  i s sue .  He s a i d  t h a t  t h e  crux of t h e  ma t t e r  is t h a t  i f  t h e r e  i s  
no b a s i s  f o r  a  complaint and an exonera t ion  l e t t e r  i s  r e l ea sed  t o  t h e  pub l i c ,  i t  
could ,  n e v e r t h e l e s s ,  do harm t o  t h e  person who was t h e  s u b j e c t  of  t h e  
i n v e s t i g a t i o n .  

Execut ive D i r ec to r  Herrmann remarked i t  might a l s o  be argued t h a t  i f  a  
person i s  c l ea red  of an a l l eged  v i o l a t i o n  then  i t  would be important  t o  r e l e a s e  
t h a t  in format ion  s o  a s  t o  a l low t h e  s u b j e c t  of an  i n v e s t i g a t i o n  t o  g e t  ou t  from 
under a  cloud of susp ic ion .  

Commissioner L i n e t t  s a i d  t h a t  i n  t h e  p o l i t i c a l  a r ena  i t  i s  very easy t o  
damage a  cand ida t e ' s  r e p u t a t i o n  by making wi ld  accusa t ions .  He s a i d  t h a t  f o r  
t h i s  reason he d id  no t  b e l i e v e  t h a t  t h e  Commission should r e l e a s e  exonera t ion  
l e t t e r s  t o  t h e  pub l i c .  H e  s a i d  t h a t  t h e  only t ime t h a t  t h e  Commission should do 
s o  i s  i n  a  s i t u a t i o n  when a  ma t t e r  becomes p u b l i c  by some o t h e r  means. 

Vice Chairman McNany made a  motion t o  t h e  e f f e c t  t h a t  t h e  Commission, a s  a  
gene ra l  p o l i c y ,  should n o t  r e l e a s e  exonera t ion  l e t t e r s ,  bu t  r a t h e r  l e ave  t h e  
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release of such material to the individual receiving the letter. Commissioner 
Axtell seconded the motion and on a vote of 4-0 the motion carried. 

With respect to the "Public Record Status of Commission Documents" prepared 
on April 6, 1988 by Legal Director Nagy, the Commission directed that the 
Chairman's name be added to the paragraph entitled "Commission Release Policy" 
of the section "Document: Miscellaneous Correspondence." 

Commissioner Linett suggested that the language be revised to reflect this 
change. He asked that the matter be considered at the May 17, 1988 meeting. 

6. Public Financing Regulations 

The Commission agreed to discuss possible amendments to its public 
financing regulations at the special Commission meeting scheduled for May 9, 
1988. 

A brief preliminary discussion did occur, however, which dealt with the 
concept of "testing the waters" by potential gubernatorial candidates. 

Under most circumstances, an individual becomes a candidate when announcing 
his or her candidacy or when filing a nominating petition with the Secretary of 
State. Prior to this time he or she may be considered to be "testing the 
waters." "Testing the waters" financial activity is not reportable under the 
law unless the individual becomes a candidate for governor. If this occurs, 
then all activity by the candidate which took place while he or she was "testing 
the waters" becomes reportable. "Testing the waters" is a state-of-the-art term 
used by politicians, academics and the courts and means activity intended to 
determine if an individual can be a viable candidate; see N.J.A.C. 19:25-3.1. 

Commissioner Linett indicated that he was concerned about the "testing the 
waters" concept. He said that great sums of money could be raised and spent by 
a potential candidate that would never be subject to either the expenditure or 
contribution limits. He said that potential candidates could circumvent those 
limits by waiting until the last minute to declare their candidacies. He said 
that there should be some standard established - besides the individual 
declaring his or her candidacy or submitting a nominating petition - by which an 
individual would be deemed a gubernatorial candidate. Commissioner Linett 
suggested that perhaps the concept of "testing the waters" should be eliminated 
altogether. 

Executive Director Herrmann suggested that the standard Commissioner Linett 
was looking for might possibly be the public financing program's qualification 
threshold. He said that by using this standard an individual could 
automatically become a candidate for governor after raising and spending $50,000 
in "testing the waters" activity. 

Commissioner Linett queried whether or not the public financing law 
precluded individuals from raising money prior to a year before the 
gubernatorial general election. 
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Legal  D i r e c t o r  Nagy i n d i c a t e d  t h a t  p u b l i c  funds could n o t  be  d i s t r i b u t e d  
p r i o r  t o  January 1st of t h e  y e a r  i n  which a g u b e r n a t o r i a l  e l e c t i o n  occu r s ,  b u t  
money could and h a s  been r a i s e d  e a r l i e r .  

A t  t h i s  p o i n t ,  t h e  Commission prepared  t o  e n t e r  i n t o  execu t i ve  s e s s i o n .  

Common Cause Execu t ive  D i r e c t o r  Edward McCool asked t o  be  recognized p r i o r  
t o  t h e  Commission convening i t s  execu t i ve  s e s s i o n .  

Mr. McCool r eques t ed  t h a t  t h e  Commission mention i n  i ts  agenda when i t  
i n t e n d s  t o  endorse  l e g i s l a t i o n .  He s a i d  t h a t  he is  making t h i s  r e q u e s t  because 
he  wants  t o  have i n p u t  i n t o  t h e s e  p o l i c y  dec i s i ons .  M r .  McCool s a i d  t h a t  t h e  
Commission, f o r  i n s t a n c e ,  r e c e n t l y  endorsed t h e  Mar t in  campaign f i n a n c e  b i l l  b u t  
n o t  t h e  S c h l u t e r  b i l l .  Mr. McCool sugges ted  t h a t  t h e  formal  endorsement of 
l e g i s l a t i o n  by ELEC is  a major  p o l i c y  d e c i s i o n  and i s  s u b j e c t  t o  t h e  Open P u b l i c  
Meetings Act. He s a i d  t h a t  t h e  p u b l i c  should have t h e  r i g h t  t o  be  heard  b e f o r e  
a Commission such a s  ELEC t a k e s  a p o s i t i o n  on a b i l l .  He s a i d  t h a t  t h e s e  
d e c i s i o n s  should n o t  be  made i n  a vacuum. 

Execut ive  D i r e c t o r  Herrmann s a i d  t h a t  as a p r a c t i c a l  m a t t e r ,  one cannot  
p r e d i c t  when a committee meet ing w i l l  be scheduled and a b i l l  a f f e c t i n g  ELEC 
cons idered .  H e  s a i d  t h a t  i f  he knows of such an  even t  p r i o r  t o  a Commission 
meet ing,  he  always d i s c u s s e s  t h e  s i t u a t i o n  w i t h  t h e  members a t  t h e  meet ing of 
t h e  Commission. On t h e  o t h e r  hand, h e  added, when a b i l l  i s  heard  by a 
l e g i s l a t i v e  committee p r i o r  t o  a Commission meet ing,  he  always d i s c u s s e s  h i s  
a c t i v i t y  w i t h  t h e  Commissioners a t  t h e i r  n e x t  meeting.  He s a i d  t h a t  s t a f f  needs  
t h a t  k ind of  f l e x i b i l i t y  t o  f u n c t i o n  e f f i c i e n t l y  and e f f e c t i v e l y .  Moreover, 
even when he  is a b l e  t o  d i s c u s s  a b i l l  w i t h  t h e  Commission be fo r e  a comi t t e e  
meet ing,  changes may occur  i n  t h e  l e g i s l a t i o n  be fo r e  and even du r ing  t h a t  
committee meet ing t o  which he must respond. 

Execut ive  D i r e c t o r  Herrmann s a i d  t h a t  t h e  Commission extended i ts  suppo r t  
t o  t h e  Mar t in  b i l l  because i n  l a r g e  p a r t  i t  i s  based on recommendations made by 
ELEC i n  numerous annua l  r e p o r t s  and p r e s s  r e l e a s e s .  H e  s a i d  t h a t  i ts  s t a n c e  on 
t h e s e  p r o v i s i o n s  h a s  been a m a t t e r  of p u b l i c  r e co rd  f o r  a number of yea r s .  How 
could  t h e  Commission n o t  be  i n  f a v o r  of i t s  own sugges t i ons?  Also,  he  s t a t e d  
t h a t  t h e  Commission had endorsed many of t h e  major p r o v i s i o n s  o f  t h e  S c h l u t e r  
b i l l  b u t  had remained n e u t r a l  on c e r t a i n  major p o l i c y  i nnova t i ons  beyond t h e  
Commission's c u r r e n t  j u r i s d i c t i o n .  

Mr. McCool s t a t e d  t h a t  h i s  concern invo lved  t h e  Commission v i o l a t i n g  t h e  
"Sunshine Law." He s a i d  t h a t  h e  could p o i n t  t o  a t  l e a s t  two i n s t a n c e s  where t h e  
Commission v i o l a t e d  t h e  Sunshine Law a t  t o d a y ' s  meeting.  

Chairman Bedford s a i d  t h a t  t h e  members would t a k e  M r .  McCool' s concerns  
under  advisement and asked M r .  McCool t o  pu t  h i s  concerns  i n  w r i t i n g  t o  t h e  
Commission. 
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6. Executive Session 

On a motion by Commissioner Axtell, seconded by Commissioner Linett and a 
vote of 4-0, the Commission voted to go into Executive Session to discuss 
investigative and enforcement matters, the results of which will be made public 
at their conclusion. 

7. Ad j ournment 

On a motion by Vice Chairman McNany, seconded by Commissioner Axtell 
and a vote of 4-0, the Commission voted to adjourn at 1:21 p.m. 

Respectfully sgbmitted, y 
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